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No. 12,844 


QUESTIONS PRESENTED 

In a case where appellant waived his jnry trial and went 
to trial before an experienced trial judge and the evidence 
showed that a police officer saw appellant with two other 
men in the men’s room of a local theater, and later the offi¬ 
cer from a position in the mezzanine saw appellant standing 
against the wall behind the last row of seats, and subse¬ 
quently the officer walked down the mezzanine steps, and 
stood leaning against the wall, and shortly thereafter ap¬ 
pellant approached the officer and asked him a question 
concerning the movie, and after the officer made a reply, 
appellant squeezed the officer’s privates, and appellant ad¬ 
mitted the touching but explained that he was curious, and 
where appellant waived his rights for motion for judgment 
of acquittal at the close of the Government’s case by offer¬ 
ing evidence, subsequently thereto, the following questions 
in the opinion of the appellee are presented: 

1. Did appellant waive his right for judgment of ac¬ 
quittal? 

2. Was it proper to admit evidence of other sexual of¬ 
fenses into evidence? 

3. Can appellant raise the issue of consent for the first 
time on appeal, and if so was there sufficient evidence for 
the trial court to find there was no consent? 


(i) 
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Argument: 

I. Appellant Waived the Motion for Judgment of Acquittal 
by Offering Evidence Subsequent to its Denial by the 
Trial Court; Consequently, Appellant is Foreclosed 
From Raising the Issue on Appeal. In Any Event the 
'Government Proved the Consummation of an Assault, 
or Rather a Batten.', and Therefore Appellant has no 


Cause to Complain . 5 

A. Assault proved as a matter of law. 7 

B. Appellant accorded legal admonitions set forth in 

Kelly . 9 


II. Appellant is Foreclosed from Raising an Assignment of 
Error Pertaining to the Admission of Other Homosexual 
Acts, because there was no Objection to its Admission, 
and Furthermore a Jury Trial was Waived and Appel¬ 
lant Chose to Stand Trial Before an Experienced Trial 
Judge. Moreover the Evidence was Admissible as to 

the Other Prior Acts. 10 

III. The Issue Now Raised by Appellant Pertaining to Con¬ 
sent is Inconsistent with the Position Taken by Him in 
the Trial Court, Consequently Appellant is Foreclosed 
From Raising This Issue on Appeal. Moreover, There 
is Substantial Evidence to Support the Finding that 
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COUNTERSTATEMENT OF THE CASE 

Appellant appeals from a conviction on a charge of as¬ 
sault 1 committed on January 3, 1955, in a local theatre, 
upon a member of the Morals Division of the Metropolitan 
Police Department. Appellant waived a jury trial and was 
tried by the court. Officer Fochett (the complainant) testi¬ 
fied that he first observed appellant in the men’s room of 
the theatre, saw him leave, and a few minutes later noticed 
him standing in the mezzanine balcony (R. 4). Officer Fo¬ 
chett then proceeded to return from the balcony to the or¬ 
chestra floor by way of a rear stairway and, in doing so, 

1 District of Columbia Code (1951) §22-504: “Whoever unlaw¬ 
fully assaults, or threatens another in a menacing manner, shall be 
fined not more than five hundred dollars or be imprisoned not more 
than twelve months, or both.” 


(1) 


2 


paused to lean against the wall. He was approached by 
appellant and was asked why he was not looking at the 
picture. The officer replied that it was too noisy, whereupon 
appellant # * reached his hand over and placed it on my 
privates.” Officer Fochett asked appellant if he wanted to 
engage in an act of perversion, and upon receiving an an¬ 
swer in the affirmative, identified himself and placed appel¬ 
lant under arrest (R. 6). Returning to the orchestra floor, 
appellant and the arresting officer were joined by two other 
officers who accompanied them to a call box. 

At the precinct appellant was interrogated concerning 
his actions, and both the arresting officer, and one of the 
other officers at the theatre, testified that appellant ad¬ 
mitted touching the officer; that his only explanation for 
having done so was “* • * that it was just a question of be¬ 
ing curious”; and that he had engaged in unnatural sex re¬ 
lations on prior occasions (R. 8). 

Appellant testified at the trial that he had seen Officer 
Fochett in the men’s room, and later he approached him 
while the officer was standing on the balcony steps, and 
asked him why he was not watching the movie (R. 20). 
Thereafter, asserting that the officer opened his coat, appel¬ 
lant testified that “* # # I very well remember that I 
brushed the flap of his coat with my hand so I said to him 
‘You had better button your coat.’ • • • (R. 20). 

At the conclusion of appellant’s testimony, defense made 
no motion for judgment of acquittal. The trial judge, sit¬ 
ting without a jury, found appellant guilty and imposed a 
fine of fifty dollars or in lieu thereof a thirty day term of 
imprisonment. 

On appeal, the Municipal Court of Appeals affirmed the 

conviction. Guarro v. United States, -A. 2d- (Ho. 

1646, decided August 2, 1955). On November 11, 1955, ap¬ 
pellant filed in this Court a petition for an allowance of an 
appeal from the judgment of the Municipal Court of Ap¬ 
peals. In an order dated November 13, 1955, this Court 
granted the petition. This appeal now follows. (See also 
Goodman v. United States, -A. 2d- (No. 1705, de- 
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cided November 17, 1955; now before this Court as Good¬ 
man v. United States No. 12986. 

STATUTES INVOLVED 

Title 22, Section 504, District of Columbia Code (1951), 
provides: 

Whoever unlawfully assaults, or threatens another in a 
menacing manner, shall be fined not more than five hundred 
dollars or be imprisoned not more than twelve months, or 
both. (Mar. 3, 1901, 31 Stat. 1322, ch. 854, § 806). 

SUMMARY OF ARGUMENT 

Appellant’s first point of contention is that the trial 
judge should have directed a motion for judgment of ac¬ 
quittal at the close of the case. The Government’s case in 
chief proved that appellant willfully and intentionally 
touched the privates of the officer. Thereafter appellant 
moved for a motion of judgment of acquittal. The motion 
was denied, and the accused offered testimony that cor¬ 
roborated the happening as to time, place, and circum¬ 
stance. At this juncture appellant did not move for a 
judgment of acquittal. The great weight of American Law 
endorses the legal principle that an accused waives his mo¬ 
tion for judgment of acquittal at the conclusion of the Gov¬ 
ernment’s case when he offers evidence in his own defense. 
Hence, he is foreclosed from raising it in appeal. Assum¬ 
ing, arguendo , that appellant had not waived his motion the 
trial court still did not err. A crime of assault was proved 
when the evidence showed that appellant willfully and in¬ 
tentionally approached the officer and pressed his privates. 
Our statute contemplates the common law assault which has 
several different meanings. The fact that the touching did 
not emanate from anger is not controlling. The law is suffi¬ 
ciently comprehensive to encompass a willful and inten¬ 
tional touching where the purpose for so doing stems from 
a manifestation of lust and immorality. 

Appellant voices the objection that bringing the offense 
under the assault statute was an attempt to evade the pre¬ 
cautionary instructions set forth in Kelly v. United States, 
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90 XJ.S. App. D.C. 125, 194 F. 2d 150 (1952). However, it 
should be borne in mind that Kelly applies to a verbal in¬ 
vitation to sodomy, and not to a physical assault. In any 
event there was compliance with Kelly. The trial by the 
trial judge, and the absence of character witnesses pre¬ 
cluded any issue other than corroboration. Corroboration 
within the meaning of Kelly as to time, place, and circum¬ 
stance was furnished by the testimony of petitioner at the 
trial. 

Appellant complains that the trial court received evidence 
pertaining to a statement by appellant that he was curious, 
and that he had engaged in prior homosexual acts. There 
was no objection to the introduction of this evidence in the 
trial below. Consequently appellant is foreclosed from rais¬ 
ing this issue on appeal. Moreover appellant waived his 
jury trial, and chose to stand trial before an experienced 
trial judge. Accordingly it is reasonable to conclude that 
such evidence was properly vreighed and considered by the 
trial judge, insofar as it had some evidentiary probative 
value to the offense on trial. It is clear the error complained 
of does not affect substantial rights and should be disre¬ 
garded. In any event the admission of the evidence was 
legally proper. It was evidentiary to show intent, plan or 
disposition of mind. See Bracey v. United States , 79 XJ.S. 
App. D.C. 23,142 F. 2d 85 (1944). 

Appellant alleges that the trial judge should have found 
that the officer consented to the assault. There is substan¬ 
tial evidence to show that the officer did not consent to the 
touching. Moreover appellant is now taking a contrary 
position from that pleaded in the trial court. There ap¬ 
pellant stated that the touching was accidental and there¬ 
fore an innocent act. Now he would have this Court find 
as a matter of fact that appellant intentionally touched the 
officer, and that such touching was motivated by invitation 
on the part of the officer. The law is clear that an appel¬ 
late court will not review an issue that is inconsistent with 
the position taken by the accused in the trial court. 
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ARGUMENT 

I 

Appellant Waived the Motion for Judgment of Acquittal by 
Offering Evidence Subsequent to Its Denial by the Trial 
Court; Consequently, Appellant Is Foreclosed from Raising 
the Issue on Appeal. In Any Event the Government Proved 
the Consummation of an Assault, or Rather a Battery, and 
Therefore Appellant Has No Cause to Complain. 

Appellant’s first contention of error relates to the denial 
of the judgment of acquittal by the trial court at the close 
of the Government’s case. The Municipal Court of Appeals 
in its review of this case considered this assignment of 
error, Guarro v. United States, — A. 2d —, No. 1646, de¬ 
cided August 2, 1955. In its opinion the court had the fol¬ 
lowing to say: 

“The first assignment of error pertains to the trial 
court’s denial of defendant’s motion for judgment of 
acquittal at the conclusion of the Government’s case. 
However, the correctness of the denial of that motion 
will not be reviewed on this appeal in view of the fact 
that in offering evidence subsequent to the denial of 
the motion, defendant w T aived any rights he may have 
had regarding that motion.” 

In the instant case the Government, as a part of its case 
in chief, introduced the testimony of a police officer who 
testified that he first noticed appellant in the men’s room 
of the theatre, saw him leave, and a few minutes later 
noticed him standing in the mezzanine balcony. Thereafter 
appellant approached the officer who had assumed a stand¬ 
ing position against the w T all of the stairway. Appellant 
asked the officer why he was not looking at the picture, and 
the latter explained that it was too noisy. Thereafter appel¬ 
lant reached his hand over and pressed the privates of the 
officer. Upon being arrested appellant explained that he 
had touched the officer, because he was curious. At the close 
of the Government’s case appellant made a motion for judg¬ 
ment of acquittal. The trial judge denied the motion, and 
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appellant proceeded with his defense. Appellant took the 
stand and testified that he had seen the officer in the men’s 
room, and that he later approached the officer, who was 
standing on the balcony steps, and asked why he was not 
watching the movie. He then testified as follows (R. 20): 

“ * * * I very well remember that I brushed the flap 
of his coat with my hand so I said to him ‘You had 
better button your coat.’ * * *” 

For the moment considering only the Government’s Case, 
and construing the evidence in the light most favorable to 
the Government, it is clear that appellant approached the 
officer and intentionally touched him on his privates. In 
essence such action constituted a willful attack upon a citi¬ 
zen in a public place. At this posture of the trial proceed¬ 
ings appellant moved for a judgment of acquittal on the 
ground that the Government had not proved an assault. 
The trial court denied such a motion, whereupon appellant 
took the stand and testified. In so doing he corroborated 
the happening as to time, place and circumstance. How¬ 
ever, at this juncture appellant failed to review his motion 
for judgment of acquittal. 

The great weight of American Law clearly recognizes the 
legal principle that appellant waives any rights that he may 
have had on a motion for judgment of acquittal, made at the 
conclusion of the Government’s Case, if subsequently he 
offers evidence and thereafter does not move for a judgment 
of acquittal. Perovich v. United States, 205 U. S. 86, 51 
L. Ed. 722, 275 S. Ct. 456 (1907); Runkle v. Burnham, 153 
U. S. 216 (1S94); Hansen v. Boyd, 161 U. S. 397 (1896); 
Ladrey v. United States, 155 F. 2d 417, 81 U. S. App. D. C. 
127 (1946), cert, denied 67 S. Ct. 68, 329 U. S. 723, 91 L. Ed. 
627; Nichamin v. United States, 263 F. 880 (6th Cir. 1920); 
Sandals v. United States, 213 F. 569, (6th Cir. 1914); Haupt¬ 
mann v. United States, 43 F. 2d 86 (9th Cir. 1930); Hall v. 
United States . 83 U. S. App. D. C. 166,168 F. 2d 161 (1948), 
cert, denied 334 U. S. 853; Battle v. United States, 92 U. S. 
App. D. C. 220, 206 F. 2d 440 (1953). 

Hence it is eminently clear from the facts in the instant 
case that the Government’s case in chief showed a willful 
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and intentional touching of the officer’s person by appellant 
and that appellant in going forward with evidence pertain¬ 
ing to his defense, waived the motion for judgment of ac¬ 
quittal. Consequently the determination of the Municipal 
Court of Appeals in precluding appellant from raising the 
issue on appeal was correct. 

A. Assault proved as a matter of laic 

Assuming appellant had not precluded himself from hav¬ 
ing the denial of his motion for judgment of acquittal re¬ 
viewed, it is clear that he could not prevail under his argu¬ 
ment that the Government did not prove an assault. It is 
the contention of appellant that the person assaulted must 
experience fear, shame, humiliation or some form of mental 
anguish, that such did not exist in the present case, and 
therefore an assault could not have occurred. The prosecu¬ 
tion in the instant case was brought under Title 22, Section 
504 of the District of Columbia Code. It reads as follows: 

Whoever unlawfully assaults, or threatens another in 
a menacing manner shall be fined not more than $500.00 
or be imprisoned not more than 12 months, or both. 

The provision of the Code contemplates a common law 
assault which can be defined in various ways. Beausoliel v. 
United States , 71 U. S. App. D. C. Ill, 107 F. 2d (1939). 
At common law it was not necessary to use great force to 
commit an assault. The least touching of one by another 
without consent constitutes an assault and battery. The 
degree of injury is not controlling as to whether or not an 
assault has been committed. Beausoliel v. United States, 
supra. Any application of force, if done maliciously and 
intentionally constitutes an assault. Goodrum v. State, 
60 Ga. Reports 509, — S. E. — (1878). 

In the instant case the facts clearly show that appellant 
approached the officer from some distance across the mez¬ 
zanine. That when he got to a position in front of the officer 
he asked the officer why he was not watching the movie? The 
officer replied that it was too noisy. Then appellant reached 
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down and pressed the privates of the officer. The officer 
inquired if he wanted it and appellant stated that he did. 
Thereafter appellant was placed under arrest. He ad¬ 
mitted to the officer that he had done it because he was curi¬ 
ous. Clearly this evidence showed a willful and intentional 
touching of the officer by appellant. The doing of the act 
constituted a consummated assault, or rather a battery * It 
was an actual touching rather than a mere attempt or offer. 
In essence it was a willful attack that culminated in the 
touching of a sensitive and personal portion of the body of 
a citizen in a public place. The fact that appellant’s pur¬ 
pose in touching the officer did not emanate from anger, but 
rather it emanated from a lascivious and lustful desire is 
not controlling. The law of assault is sufficiently broad to 
encompass a willful and intentional touching of another 
person for a lascivious purpose. 3 Goodrum v. State, supra; 
Moore v. State, 31 So. 2d 373 (1947); Commonwealth v. 


2 A battery is not necessarily a forcible striking with the hand 
or stick, or the like, but includes every touching or laying hold 
{however trifling) of another’s person, or his clothes, in any angry, 
revengeful, rude, insolent or hostile manner.” American and Eng¬ 
lish Cyclop. Law, 783. 

3 In the case of Union R. Co. v. Botsford, 141 U.S. 250, at page 
252, 11 S. Ct. 1000, 1001, 35 L. Ed. 734 (1891), Mr. Justice Gray 
speaking for the Supreme Court had the following to say: 

‘‘The inviolability of the person is as much invaded by a 
compulsory stripping and exposure as by a blow. To compel 
anyone, and especialy a woman, to lay bare the body, or to 
submit it to the touch of a stranger, without lawful authority, 
is an indignity, an assault, and a trespass.” 

In Goodrum v. State, supra, the court said (60 Ga. Reports at 511): 
“To touch a virtuous wife in the way of illicit love is a far 
greater outrage than to touch her in anger, and equally a 
breach of the peace. It is violence proceeding from lust, in¬ 
stead of violence proceeding from rage. It issues from the pas¬ 
sion which culminates in homicide.” 

Also see an order of this Court dated July 31, 1953, denying a 
petition for the allowance of an appeal in Dyson v. United States, 
97 A. 2d 135 (1953). In Dyson it was decided that the unconsented 
touching of an officer by another in the pursuit of a lustful desire, 
constituted an assault. 
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Bowes, 74 A. 2d 795, 166 Pa. Super 625 (1950); Dunn v. 
State, 64 S. E. 2d 478, 83 Ga. App. 682 (1951); Common r 
wealth v. Twc/c, 82 A. 2d 288, 169 Pa. Super. 35 (1951); 
Lynch v. Commonwealth, 109 S. E. 427 (1921); Englehardt 
v. State, 7 So. 154, 88 Ala. 100 (1890); Jacobi v. State, 32 S. 
158, 133 Ala. 1 (1902); Hyde v. Cain, 159 Ala. 364, 47 So. 
1014 (1908); People v. Dong Pok Yip, 127 Pac. 1031 (1912). 

Hence, it is clear that the Government proved an assault, 
and therefore appellant has no cause to complain. 

B. Appellant Accorded Legal Admonitions set forth in Kelly 

Appellant argues that the decision of the Municipal Court 
of Appeals destroys the effect of Kelly v. United States, 90 
U. S. App. D. C. 125, 194 F. 2d 150 (1950). It is submitted 
that this contention is without merit. 

In Kelly three admonitory points were set forth to guide 
the trial court in trying cases involving a verbal invitation 
to perform an act of sodomy. At the outset it should be 
borne in mind that appellants case does not involve a verbal 
invitation to sodomy, but rather it involved a physical as¬ 
sault upon the private organ of another in a public place. 
Therefore, it is submitted that the precautionary safeguards 
that were laid down in Kelly are not applicable to appel¬ 
lant’s case. Assuming, arguendo, that Kelly does apply the 
facts and circumstances of the case clearly disclose that 
appellant was accorded, during the course of his trial, the 
full extent of the legal admonitions set forth in Kelly. 

In Kelly, trial courts were cautioned that the testimony 
of a single witness to a verbal invitation to sodomy should 
be received with caution. Appellant waived his right to 
jury trial and requested trial before the trial judge, con¬ 
sequently the cautionary instruction was not necessary. It 
was for the trial judge sitting as the trier of the facts to 
consider the competency and credibility of the testimony, 
and to weigh the proofs as set forth at the trial. A second 
admonitory point involving character testimony need not. 
concern us, because there were no character witnesses called 
by appellant to testify in his behalf. The third admonitory 
point pertained to corroboration. 
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As to this particular element appellant’s own testimony 
at the trial corroborated the officer’s version of what hap¬ 
pened at the theatre. Appellant testified that he approached 
the officer on the steps of the theatre and engaged him in 
conversation, and stated that he well remembers that he 
may have brushed the officer’s coat when he inquired of the 
officer why he did not button his coat. In addition, both the 
arresting officer and another officer at the scene testified 
that appellant admitted touching the officer, and that he 
(appellant) supposed it was a matter of being curious. Cer¬ 
tainly in the light of such testimony it can hardly be said 
that there was not sufficient corroboration within the mean¬ 
ing of Kelly . See generally: Kidivell v. United States, 3S 
App. D. C. 566 (1912): Eiuing v. United States, 77 App. D. C. 
14, 135 F. 2d 633 (1942), cert, denied, 318 U. S. 776. 

II 

Appellant Is Foreclosed from Raising an Assignment of Error 
Pertaining to the Admission of Other Homosexual Acts, Be¬ 
cause There Was No Objection to Its Admission, and Further¬ 
more a Jury Trial Was Waived and Appellant Chose to Stand 
Trial Before an Experienced Trial Judge. Moreover the Evi¬ 
dence Was Admissible as to the Other Prior Acts. 

Appellant alleges that the trial court erred when it ad¬ 
mitted into evidence admissions of appellant pertaining to 
other prior homosexual acts. 4 Appellant did not raise an 
objection to the introduction of this testimony, consequently 
he is foreclosed from raising it on appeal. 5 Deprima v. 
United States, 78 U. S. App. D. C. 31,137 F. 2d 673 (1943); 

4 Specifically the complaint is directed to the officer’s testifying 
that appellant had stated that he had touched the officer because 
he was curious and also that he (appellant) had engaged in other 
prior homosevual acts. 

5 See United States v. Hack, 205 F. 2d 723 (7th Cir. 1953), where 
the court stated at page 727: 

“Where defendant does not object to the admission of objec¬ 
tionable evidence during the trial, such objection is waived and 
cannot be raised for the first time on motion for a new trial 
(or) on appeal.” 
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Sykes v. United States, 79 U.S. App. D.C. 97, 143 F. 2d 140 
(1944). 

The law recognizes that there are many well established 
exceptions to the general rule that upon the trial of an 
accused person the prosecution may not introduce evidence 
of another offense wholly independent of the one charged. 
Admittedly the reason for precluding evidence of other 
offenses is the fact that it may weigh too heavily with the 
jury; and so overpersuade them as to prejudge the accused 
on the basis of the other offenses, and thereby deny the 
accused a fair trial. However, in appellant’s case the de¬ 
mand for a jury trial was waived, and appellant went to 
trial before an experienced trial judge of the Municipal 
Court. It is clear that the trial judge sitting as the trier of 
the facts was competent to properly correlate and weigh 
such evidence insofar as it was of some evidentiary proba¬ 
tive value to the particular offense on trial. It is unlikely 
that he would be overpersuaded by such evidence. More¬ 
over, the trial court in admitting evidence of other collateral 
acts is vested with a discretion which should not be inter¬ 
fered with on appeal unless it manifestly appears that the 
testimony has no bearing upon the question at issue. Moore 
v. United States, 150 U.S. 57, 14 S. Ct. 26, 37 L. Ed. 996 
(1893); Eagles v. United States, 58 App. D.C. 122, 25 F. 2d 
546 (1928), cert, denied 277 U.S. 609; United States v. Sebo, 
101 F. 2d 889 (7th Cir. 1939); Price v. United States , 53 App. 
D.C. 164, 166, 289 Fed. 562 (1923). 6 

See also: United States v. Kadison, 145 F. 2d 525, 526 (7th Cir. 
1944); Burton v. United States, 80 U.S. App. D.C. 208, 151 F. 2d 
17 (1945). 

6 In Partridge v. United States, 39 App. D.C. 571 at 577 (1931) 
the Court had the following to say: 

In determining the often difficult boundary line of exception 
to the rule, the trial court who hears all the witnesses and is 
familiar with all the circumstances of the case, is necessarilv 
vested with certain discretion which ought not to be interferred 
with unless it manifestly appears that the testimony has no 
legitimate bearing upon the question at issue and is calculated 
to prejudice the accused in the minds of the jurors.” 
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Thus from these facts it is clear that the error of which 
appellant complains “does not affect substantial rights” of 
the defendant and should “be disregarded 

In any event appellant has no reason to complain, because 
the testimony was admissible. 

Admittedly, it is a long-established rule, ingrained in our 
common law jurisprudence, that in a criminal prosecution 
evidence of offenses wholly independent of the one for which 
the person is charged are generally not admissible. Laugh- 
lin v. United States, 67 App. D.C. 355, 358 92 F. 2d 506, 509 
(1937); Hodge v. United States, 75 U.S. App. D.C. 332, 126 
F. 2d 849 (1942); Ryan v. United States, 26 App. D.C. 74 
(1905); Burge v. United States, 26 App. D.C. 524 (1906); 
Boyer v. United States, 76 U.S. App. D.D. 397, 132 F. 2d 12 
(1942). It is equally well settled, however, that to this rule 
there are certain well defined exceptions under which evi¬ 
dence of other offenses is admissible, “to the end that all 
relevant facts and circumstances tending to establish any 
of the constituent elements of the crime for which the ac¬ 
cused is on trial may be made to appear.” Witters v. 
United States, 70 App. D.C. 316, 106 F. 2d 837 (1939). 
See also: Bracey v. United States, 79 U.S. App. D.C. 23, 
142 F. 2d 85 (1944); Price v. United States, 53 App. D.C. 
164, 289 F. 562 (1923). The exceptions are so numerous 
that it has been said to be difficult to determine which is 
more extensive, the doctrine or the acknowledged exceptions. 
United States v. Sebo, 101 F. 2d 889 (7th Cir. 1939). And 
in Bracey v. United States, supra, this Court stated at p. 25: 

The general rule is that, upon the trial of an accused 
person, evidence of another offense, wholly independent 
of the one charged, is inadmissible. However, there 
are many exceptions to this rule, raised by the special 
circumstances of particular cases; to the end that all 
relevant facts and circumstances tending to establish 
any of the constitutent elements of the crime of which 
the defendant is accused may be made to appear. Thus, 
evidence of other criminal acts has been held admissible 
by this court when they are so blended or connected 
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with the one on trial as that proof of one incidentally 
involves the other; or explains the circumstances 
thereof, or tends logically to prove any element of the 
crime charged. Such evidence is admissible if it is so 
related to or connected with the crime charged as to 
establish a common scheme or purpose so associated 
that proof of one tends to prove the other, or if both are 
connected with a single purpose and in pursuance of a 
single object; as well as to establish identity, guilty 
knowledge, intent and motive. (Footnotes omitted; 
emphasis added). 

These exceptions are also clearly stated in the leading 
case of People v. Molineux, 168 N.Y. 264, 61 N.E. 286, 294 
(1901), which statement was accepted and approved by this 
Court in Burge v. United States, supra, as follows: 

Generally speaking, evidence of other crimes is 
competent to prove the specific crime charged, when it 
tends to establish (1) motive; (2) intent; (3) the ab¬ 
sence of mistake or accident; (4) a common scheme or 
plan embracing the commission of two or more crimes 
so related to each other that proof of one tends to estab¬ 
lish the other; (5) the identity of the person charged 
with the commission of the crime on trial. 

In determining whether evidence of other and collateral 
acts should be admitted under these exceptions to the rule, 
the trial court is vested with a discretion which should not 
be interfered with on appeal unless it manifestly appears 
that the testimony has no bearing upon the question at issue. 
Moore v. United States, supra; Eagles v. United States, 
supra. 

In Williamson v. United States, 207 U.S. 425, 451, 28 S. 
Ct. 212, 52 L. Ed 271 (1908), the Supreme Court pointed out 
that the modern tendency is to give as wide a scope as pos¬ 
sible to the investigation of facts; and evidence of a collat¬ 
eral fact, to be used as a basis of legitimate argument, is 
competent, even though it pertains to another offense, if 
the inferences it affords may tend, even in a slight degree, 
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to elucidate the inquiry, or to assist, though remotely, to a 
determination probably founded in truth. 

In Bracey v. United States, supra, this Court had occasion 
to consider the problem of the admission of prior acts. It 
had the following to say at page 26: 

The theory of this exception is that as the mental dis¬ 
position of the accused, at the time of the act charged 
is relevant, evidence that at some time he was similarly 
disposed is also relevant. Evidence of prior acts be¬ 
tween the same parties is admissible, therefore, as 
showing a disposition to commit the act charged; the 
probabilities being that the emotional predisposition or 
passion will continue. 

In the instant case the prior acts were not between the 
same parties, however, this Court stated that this would 
not necessarily preclude their being admitted into evidence. 
In Bracey this Court stated, at page 26: 

The question has not been decided in the District of 
Columbia whether this exception to the general rule 
should include sex offenses committed by the accused 
upon other victims than the one named in the indict¬ 
ment. Logically the exception would seem to include 
such other offenses. * * * and the probability that 
the emotional predisposition or passion will continue 
is as great in one case as the other. The better reasoned 
cases in other jurisdictions also support the admission 
of such evidence, within the exception to the general 
rule. 

From the facts adduced in the instant case it is clear that 
the evidence of the other prior homosexual acts were rele¬ 
vant to show intent, and thereby rebut the defense of appel¬ 
lant that the touching was an innocent act. The relevancy 
of the prior acts were brought into focus when appellant 
admitted touching because he was curious. Moreover the 
evidence was admissible under what is commonly referred 
to as “Design”. 7 There may be conduct which indicates 


7 See Wigmore, Evidence, §§237, 300, 304, 305 (3d Ed. 1940). 
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the inward existence of a design or plan. “Emotional pre¬ 
disposition” is the term used by this court in somewhat the 
same connection in Bracey v. United States, supra. Design, 
as distinguished from knowledge or intent, is not an element 
of the criminal offense charged “but is the preceding mental 
condition which evidentially points forward to the doing of 
the act designed or planned. It frequently consists of a 
series of acts having common features with the act charged 
and which tend to indicate that the accused person did 
commit the act charged. 

Thus the evidence of the other prior acts were admissible, 
and the trial court did not err in admitting them into 
evidence. 

m 

The Issue Now Raised by Appellant Pertaining to Consent Is 
Inconsistent With the Position Taken by Him in the Trial 
Court, Consequently Appellant Is Foreclosed from Raising 
This Issue on Appeal. Moreover, There Is Substantial Evi¬ 
dence to Support the Finding That the Officer Did Not Con¬ 
sent to the Touching. 

Appellant complains that the trial court should have 
found from the facts adduced at the trial that the officer 
consented to the assault, and that the trial court erred when 
it failed to make such a finding. At his trial appellant con¬ 
tended that the touching was accidental and thus it was an 
innocent act. Now, on appeal, appellant argues that the 
trial court should have found that there was consent to the 
touching. However, for the Court to find that there was 
consent appellant must demonstrate that the officer con¬ 
sented to the touching, and that appellant’s action in touch¬ 
ing the officer was purposeful and was motivated by invi¬ 
tation on the part of the officer. These are inconsistent posi¬ 
tions, and the principle of law is clear that the Court of 
Appeals will not permit appellant to take one position in 
trial court and an inconsistent position in the Court of 
Appeals. 

Moreover, the issue of consent in an assault case is a 
matter of defense, and an issue of fact that the trial judge 
must resolve when sitting as the trier of the facts. Hence, 
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appellant having been found guilty by the trial judge, the 
sole question on appeal is whether there is some substantial 
evidence viewing the record in the light most favorable to 
the Government, to support the verdict. Glasser v. United 
States, 315 U.S. 60, SO (1942); Thomas v. United States, 93 
U.S. App. D.C. 392, 211 F. 2d 45 (1945); Curley v. United 
States, SI U.S. App. D.C. 3S9, 160 F. 2d 229 (1947), cert, 
denied 331 U.S. S17; Kelly v. State, 7S N.E. 2d 547, 226 Ind. 
(194S); State v. Fox, 31 X.W. 2d 451, 72 S.D. 119 (1948). 
In the instant case the police officer testified that he was 
standing on the stairs of the theatre and appellant ap¬ 
proached him and engaged him in conversation. Shortly 
thereafter, appellant reached over and pressed his genital 
organ. Moreover appellant admitted the touching and ex¬ 
plained that it was a matter of being curious. There was 
sufficient evidence to support the finding of the trial judge 
that the officer did not consent to the touching. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Alfred Burka, 

Fred L. McIntyre, 
Assistant United States Attorneys. 
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mtXBlf BI T AM X0U8 OUKXAci (Herbert 0. Horowlte) I 

By Order of this Honorable Oourt, oounoel in Appeal Ho. 

I 

18,986 (Goodman v, United tit&tes) was granted loavo to file a 

i 

brief amicus ouriao in thin cause. j 

A£fcer review of the reoord heroin and of the oanee hereto- 
foro t it is the respectful opinion of your amioun ouriao that 
thie appeal muot bo decided upon ono point, namely, 

"Can a conviction of the crime of •assault* bo upheld 
by thie Court, wherein tho complaining witness i© an adult, I 
and there is no proof that ho Buffered any harm, fear, ehame, 
humiliation or mental anguish". 

The statute under which the defendant was oonvioted in tho 
lower court 1 b Title 88, Section 604, District of Columbia Code j 
(1901) and provides: 

j 

"Whoever unlawfully assault©, or threatens another 
in a mexi&oing manner, shall be fined not more than five 
hundred dollars or be imprisoned not more than twelve 
months, or both". 

Although the orime horoln 1 b frequently referred to ae an 
"Xndeoent Assault", the Municipal Oourt of Appeals has already 
deolded that the use of the adjective word *Indeoent" In eurpluo- 
agc ae euoh word le not found In the statute. In Ho lewis . BO A. 
(fid) 6B8. therefore the offense must he ooneldered in tho light 

of the statutory languarge to determine whether or not this Oourt 
oan sustain tho conviction below* 

An "ansault" In law Is defined ae an unlawful offer or attempt 


S*. 


\ 
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jj tovoB or vlolonoe to do corporeal hurt to another; foroo 

unlawfully directed or applied to tho poroon of another under 
euoh oiroiuastanoeB as to oauoo a woU founded apprehension of 
! lmmedlut0 P«ril } an attempt or offer to teat another, without 
touching him, no if one lifts hio fist or a stlok in a threat¬ 
ening manner at anothorj or strikes at him and mine oh himj and 
! may consist of an aot tending to suoh phyeioal lnjxiry, aooorap- 
anlad with Buoh oiroumotanoon ae denoto at tho time on intent- I 

ion, ooupiod with tho preoont ability, of using aotual vlolenoe 
: against tho person. An assault is uuually oonneotod with a 
jj A battory is defined as an aot whioh, dlreotly or in- | 

direotly, is a legal oause of oontaot with another's person or 
with anything so olosely attached thoroto that it is oustomarlly 
regarded as a part thereof and whioh is an offanno to a reaso n- 
jj aenso of personal dignity, although involving no bodily j 

j| harm * makes the aotor liable to tho other, if (a) tho aot is j 

|| done with the intention of inflicting a harmful oontaot upon the j 
other or a third person In apprehension thereof, and fb) the oon- j 

| ,a0t ie BOt 00n * 0tttaa t«> *y the other, and (o) the oontaot is not 
jj Otherwise privileged. Heetatemont of Sorts, section 18, Patterson 

i 43 U.s. App. JJ.O. 806} jJayenport v. United states , go 

;A(8dJ 88?. 

♦ 

in order to euetain the oonviotion of tho oourt below in the 
I lnetant °* B0 . It must be found by competent evidence, that the 
|defendant Quarro not only touohed tho Offioer herein, but that 
|e«oh aot by the defendant was also an offenee to the reasonable 
oenee of the arresting officer's personal dignity and to his dam¬ 
age in that he suffered harm, or fear, or shame, or humiliation, 
or mental anguish. The absonoe of oompotent evldonoe on these 
points should nullify any finding of guilt of an assault under the i 
olroumstunoee surrounding the fhotual eltuation herein. ! 

j-tte ilunloipal Court of Ajppoals for the Ulstrlot of Columbia 
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a* 10 an assault to touoh a woman unlawfully 

I; An tho expression of a lustful inetinot, then surely 

It is Just as muoh an assault for ono man to fondle 
another without hie oonoont in the intimat 
of a perverted desire. There oould be Jus 
' ■ flhawo. humiliation and mental ~ancn h: 

,! therefore Just as much an offer " 

In tho oyes of the law. The legal prinoiplo involved 
is not affeoted nor is the statute made any loss applio 
able by the faot (if it be a faot) that tho person 
assaulted was a oaee-hardened police officer or had 
previously had occasion to deal with sexual perverts. 
(Underlining Supplied). 

Tho Municipal Court of Appeals oited tho oaso of Beausollol 

, ■ «i m m h i i > Z e 

v . United E-tutee . 71 U.a. App. D.o. 11*. 107 )f(8d) 898, whloh 

I ’ ’ 

involved the touching of a minor child. By no stretch of the 

foots, law, or imagination can a minor child bo compared to a 
raaturo polio© officer. Tho law is well settled that a minor 

II 

tj 

| ohlld oannot oonsent to a box aot. 

Tho sentonoe quoted above in the Dyson oase, "There oould be 
Just as muoh ’fear, shame, humiliation and mental anguish 1 " is 
the pertinent part of that opinion. In the absence of any show- 

i 

ing by the Government, beyond a reasonable doubt, that tho Polioe 
Offloer in the instant oase suffered either fear, shame, hurallia- 
tlon or mental anguish from tho touohlng by tho defendant, It Is 
tho opinion of your amlous ourlae that the oonvlotlon below oan¬ 
not stand. 

It would appear that tho attitude of the Offloor, who by 

| 

|j virtue of his alignment to oaeos of thin typo, would be antlolp- 

l : Rtor y °*. of reooptlve to, suoh a "touohlng", ond he would eot- 

!i u * xi y rooeptivo to, or Inviting suoh. touohlna In order to 
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oloroonte uro indispensable to a oonviotion for simple assault 


? i 


under our law. Iroseoutlon under the District of Columbia Code, j 

i 

Title 22, &eotion 604, is permissive only to the oxtont oomloned 

l 

undor tho Dyson oaeo, supra. That oase extends the rule, only to 

i 

inoludo "fondlings* whioh are productive of fear, ehamo, humilia¬ 
tion and mental anguish. Thoreforo, it is tho respectful opinion 
of your amlous ouriao that thin Court should rule in thin oaue 

i 

i 

that the lower Courts committed error. 

00H0I.U3X0H 

A thorough and dear analysis of the reaord considered no a | 
whole coupled with a full oonoideration of tho applicable lav/ 
evlnooe olear and supporting grounds for reversal. j 


itOBpoot fully submitted, 


Herbert D. Horowitz 
Appointed as Amlous Curiae 
636 Jf Street, II.W. 
Washington, D.O. 
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1. Can o do fondant bo convicted of a specific crime (assault) *#JU$y 
apes the basis of evidence of another oriae of o different nature (solicitation) 
of which other crime he mn never charged? 

3# Can one Invite or consent to a touching of himself by another and 
then have the other convicted of assault for aeeopting such invitations in the 
absence of violence* 

3* Are vague rumors or admissions wrung out of a defendant in a police 
station (in the absence of any confession) of having experienced a similar act 
at an unspecified time or place In the past* (hiring his minority* actaisslble 
as concrete evidence of his guilt of the crime with which he Is presently 
charged? 
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UNITED STATES OF AFRICA 


Appellee 



UNITED STATES COURT OF ATWAL5 
m tm DISTRICT OF COUMttA CIRCUIT 


BuJl&Mi- 


aerial from mi municipal com 

OF APPEAL FOR THK DISTRICT 


OF COUMJIA 


BRIEF m APPELLANT 


This eppeol If made by virtue o t m Crder of this Court allotting an appeal 
la this esse pursuant to a petition and supporting brief duly filed herein In 
accordance with Title 11, section 772 of the District of Columbia Code, 1931 
edition (See, 0 f Act of April 1, 1942, c. 207, 66 St at. 190, 196). 

Appellant, o young mt i of treaty-two, |« a native of Cuba and does not have 
e complete mastery of the American language, fie line worked for the lost several 
years as a secretary at the Pen-A»erieiin tfeioa. On March 10, 1933, he was 
adjudged guilty of assault by the Criminal Division of Mmoipel Court, sluing 
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wUhOMt a Jury mul from that Judgment he brings this appeal. 

0« January 3, 1W, at approximately 0i4S ta the eveuinj, police officer 
i'ochatt of the Morals Division entered Keiths Theator, in the District of 
Coluc*io, "to make Just such arrest as this", tl’. 12) it* walked to the twin's 
room whora he sum three taoa, one of tbea the appellant., ft,3-3) Appellant left 
and Foehett followed a few minutes later, ft.3) toehett walked across tho 
ste^scuiiio balcony and saw appellant standing a' the rear of the seats. Ha 
walke.1 to the stairway where he waited for appc’lar', with his coat open, not 
knowing whether appellant would follow or net. ft.11-12) A*<sordi»g to ftchett's 
testimony on direct exaalnetlou ft.6) the following trenspiredi 

M Q* Wheifc happened than? 

JiS^ifroiit^o? s® 0 ” their<) Ih© ctoiomloat cmm up and stopped 

0* What did ha do or say? 

A* m sated m why l was not looking at the pictures* 

Q* Whit did you say? 

A. I told hie it m» too noisy* 

Q* Than ufest happened? 

A * n 9 S te< ’ M * hwd "W »<• plsoed It on *y 

BSK"; l f •* **-**-*■ 

Q* What did he say? 

A* Be said that he did* 

Q* Thee what heppened? 

A. 7hen v X I destined fnysoll oiid or rested hi# • * 

The officer testified that ttioro was no other conversation than the above 
prior to the oet in question. Tho officer also admitted that he was out that 
night, os he was "out every night, to make just such arrest os this" tt.12) and 
that he was not hurt, embarrassed, humiliated, shocked nor harmed, ft.11,13) 
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Anotber officer testified ho sow Foohett ond appellant for the first 
time after they had com <2owo tho stairs to the laoin floor. fioitUor iio »x»r 
anyone else could corroborate the cot in question nor any conversation which 
occurred between Fochett and appellant prior to tbo arrest. (T.14-1T) 

Appellant testified that when bo entered the theater the movie was almost 
over and while He was killing the remaining few minutes so that he wight see the 
next complete show from the beginning, he went down to the men’s room, ife sow 
FooKett there. hhen He left Foohett followed, vizt 

o * $0 i uowsstaits and he went downstairs, 

end then when 1 got out of the men's room he was waiting 
up in the shooter, and os 1 soy, when X got out, as 1 recall, 
he mentioned it was quit* noisy, about the movie. Cr,20) 

He went up to the messenino balcony but the show was not quite over so 

he started bach to tbe stairway to the tiein floor to wait for it to finish 

before taking his seat for the next perfommco. On tUo way be passed Foeheit 

waiting for him at the stairway. Foohett mentioned that it mu a noisy picture. 

thereupon toohalt, with His coot opon, made o lewd and suggestive gesture ask- 

lag appellant if he wanted to take his (Fbohott’a) privates. Appellant then 

"Wt hind of nervous because X did not know what hc» was up to" and brushed the 

flep of fbchett’s coot closed saying, "You had better button your ©oat." 

(f*21-23) thereupon Pbchett arrested appellant charging him with assault. 
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"In all criminal prosccutlcna, tbe 


Abused shell * * * be informed cf the nature ami cause of the accusation) 
e c o # »* 


ik.& » . Gad a.I 9 £U L "whoever unlawfully assaults, or threatens 

anotlier in o menacing manner, shall be fined not more than five hundred 
dollars or be imprisoned not wore than twelve months, oi both." 
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1. The court below erred la convicting defendant of assault whoa there 
I7B8 not established a prlwa fact© eat© of oseault, hut only evidence of a 
sketchy nature* purporting to shot* the defendant to he of a perverted nature* 
2* The court below erred la holding that a defendant can be guilty of 
assault where he merely touches another pursuant to the expressed consent and 
Invitation of the other person* 

3* The court below erred in accept log <*9 concrete evidence of guilt of 
assault the vague "admission" alleged to hove been wade by defendant In the 
police station that prior thereto to nay have had some "abnormal" relations ot 
unspecified times and places* 

hi— nr nr mmm 

1* The court below in allowing defendant to be charged with one crime 
(assault) and then* with no evidence whatever adduced concerning assault* com* 

vieU&its of assault solely upon the basis of evidence vaguely connecting him 

« 

with another crime ef which to wns never eherged (solicitation) Is e radical 

and violent departure from accepted principles ef Anerietn Jurisprudence as 

well es the Constitutional safeguards concerning the right the accused "to be 

1 

informed of the nature and cause of the accusation"* 

The real motivation behind such novel procedure is two-foldt (1) There 
could to no oonviotion of solicitation because the officer solicited the de¬ 
fendant* ond <2) this is on artifice te flagrantly violate the mandate of this 

2 

Court In the kelly case concerning corroborative evidence of such type crime* 
2* In the absence of violence* invitation ond/or consent on the pert of 
the ecxupleiniag witness would stop him from maintaining either a civil or 


4 » •£.* 

•i %r 


* CoMt. tmni, VI 

3 felly v. United Stuteu, 79 li.S. Ayp. n.C. 97, 143 K.2rf 140 
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criminal MtloR of assault* Itoder the Government's om theory of the ceso, the 
offlMv ashed the defendant to touch him and upon defendant # § go doing ho mb 
arrested 8®d charged with mstiUi Concent* or e*oro particularly - express 

invitation - Is an absolute defense to the charge of assault* In the absence 
of violence* 

3# Vague sdtdiiioRs or rumors of defendant having experienced setae type 
"abnormal" uet at unspecified times and places in the distant past while de~ 
fondant w&s on infant cannot be used as direct evidence of guilt of o present 
charge of assault* This *o~coiled "admissions" cannot be Introduced under any 
known theory of low to show guilt of assault* The previous acts did not refer 
to assault* and even if they did* they still would be inadmissible* This 
"lassie*" was not introduced for the purpose of iapeaotoxjnt of defendant as 
a witness but selely as diroot evidence of the crlrae charged* Nor was there 
any evidence as to whet type "ebnorael" act was meant or that such act mb a 
crime where committed* 


> 

< 

> 


A DEWNBANf XN A CMMNRL CASE CAN M CONVICTED ONLY UPON EVIDENCE OP THE 
CEIIB CHARGED AND NOT WON EVIDENCE OP ANOTMNt CRIIB OP WHICH IE 18 NOT CHARGED* 



Yhe feet that a defendant In a erlwlnal eaae mnt be convicted upon the 
besle of evldenee ef the pertienlnr crime with which be 1c charged and he can¬ 
not bo convicted solely upon the baste of evidence ef another crime is so 
fundamental and elemantary a part ef ear system ef Jurisprudence as to need no 
deletion of onthcrltloc to Illustrate* However* in thle case the defendant 
waa charged with ene erlme and no evidence whatever was introduced showing that 
ho had coonltted such a crime* On the contrary* he was convicted solely upon 
the basis of evldenee purporting to show e crime of on entirely different nature* 
The defendant was charged with assault* At no time was lie ever charged 
with another erlme* At the trial no evidence was addueod concerning any assault* 
The evldenee clearly chewed that none of the elements of assault existed* 

There was no violence and the off leer testified that fee wm not physics! iy 







feurti seHtor was ho enfearrassed, humiliated, shocked nor harmed, (1M1,13) 

Eyom under the Government *e theory there was m intention on appellant's part 
to Injure the off leer of Mis fee lings* fJkewl&e, under the Gover&iaent's t heory , 
there was no battery. These was only the slightest touching, according to the 
officer's own testimony, was immediately subsequent to or simultaneous with the 
officer's express invitation to appellant to do so. 

Th© Esoet the Government's evidence could possibly indicate is that th© 
appellant may have expressed a willingness to accept the officer's express 
invitation to coamit sodomy. 

Iho action of the Court below in permitting such procedure Is not only a 
radical departure of well established adjective law but also a complete abandon* 
stant of the most basic substantive law of crimes. 

There is no precedent for such procedure outside tho Municipal Court of 
Appeals in |jym,,v A ,,,ttU|;sd l flUtas, D. C. inn. App,, 97 A.2d 139, and the coses 
following that decision, including the present one. In that case the majority 
opinion of that court sustained the conviction of one eri»a by proof of another 
of a different nature. In other words, Dyson was charged with assault, the 
Government adduced evidence of homosexuality, and ho was convicted of assault. 
This Court's attention is invited to the vigorous dissent of Judge flood la that 
case. 

The Minicipal Court of Appeelu in the l&Jmn case, supra, relied upon the 
doctrine enunciated by this Court in JtonuinU*!^ 71 App. D.C. 

Ill, 107 F,2d 292, 293, that "at common law, it was generally held that a man 
who took Improper liberties with the person of a female without her consent, was 
guilty of assault." That court further held, in the flym case, supra, that 
"applying the cowmen law rule and paraphrasing only slightly what the court there 
said, we rule that a man who takes improper life^tles with the person of another 
man without his consent Is guilty of assault." The basis of this theory was the 
"fear, shams, humiliation, and mental anguish" resulting from such an act. The 
tm% that the prosecuting witness In the jjyssg case, supra, was a case-hardened 
police officer who was out to entice Just such a solicitation for perverted 
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mwl sots made (to difference to the 001m beeuuso it hold that if it bed been 
a private ©itisen it Mould have aroused the indignation* fear* shame* etc,, 
referred to in tho JkaUMUfitL.neeo. 

ffowover, 8$ pointed out by Judge Hood lit Me very able dissenting opinion 
la tbe JfiUUUI case* supra* nil the coses cited by the majority In support of Its 
position involved women or ohildren of tender years* It appear* patently 
ludicrous to place n case-herdened police officer on the Morels Squad In the 
ssae position as u sheltered* virtuous t.oiaan or young child* It seems equally 
ludicrous to spy that although the complaining witness was not shocked* 
humiliated* etc** und* therefore* t»w defendant is guilty of a specific crisis 
boeense a speculative hypothetical sot of clronmstances* which admittedly did not 
exist* might have existed* 

In the onse nt bar the appellant is charged with a specific crisis* neatly 
assault* When he went to trial no evidence whatever was introduced showing 
assault* as any act done was at the express Invitation and consent of the com¬ 
plaining witness* (See bee* IX* this brief* pest) Ybocs was duly testimony on 
the pert ef the tfeverittsat purporting to show that appellant may have been trill¬ 
ing te accept an invitation on the pert ef the eemplnlntftg witness to sodouy* 
Yhie* la end ef itself dees not constitute a crime. Certainly it does net 
eoaetitnte the erisrn of assault* Therefore* when the appellant was charged 
with ssseult he earns te trial prepared to defend himself against such a sharps* 

At the trial he found himself confronted with testimony purporting to shew that 
ho had committed acts of an entirely different nature against which ho was not 
prepared te defend hlmsj^f* Then solely upon the basis of evidence of these 
other acts be mi cokvietcil of assault, 

StMh a procedure clearly violates appellant's right* under Amtadasat VI ta 
tha Federal Coaatitatioa uberela ha is guaranteed ths right la all triadaal 
pralocutions "to ba iaforatd of the aatura uod cease of the oaawatloa”. "la 
ardor ta properly infer* the aeeusod of the 'aatura aad cause of the aceusttion,• 
wlthia tha esaaiag of the constitution and the rules of the ogamon law, • • • 
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the accused must receive sufficSeat Information to enable him to reasonably 
usdsrstsad, 80 % on!y the nature of the offense, bat tfeo particular act or acts 
touoMng which he must be prepared with his proof) sad witea Ms liberty, and 
pothsps bis life* are at stake* ho is sot to bo loft so scantily informed as to 
cans* Mrs to rest Ms defease upon the hypothesis that ho Is charged with a 
certain set or series of acts, with the hessard of being surprised by proofs on 
the part of the prosecution of an entirely different act or series of acts, 

* * ** . 30 u. $, 03,09. 

The Supreme Court of the Halted States has expressed these rules in M%sd 

92 U.S. 342* 337, as follows: 

"In criminal coses prosecuted under the laws of the United 
States the accused has the constitutional right Ho be informed 
of the nature and cause of the accusation,* Amendment 6* In 
.United filatai EU. j|U« 7 Pet. 142* this was construed to mean 
that the indictment must net forth the offense 'with clearness 
end all necessary certainty to apprise the accused of tho crime 
which be stands charged)* end In 17 Wall* 

174, that ’every ingredient of which the offense is composed must 
he accurately and clearly alleged, 9 It Is an elementary principle 
of criminal pleading that where the definition of on offense* 
whether it be at cession law or by statute, ’including generic terms* 
it ie net sufficient that the indictment shall charge the offense 
In the came generic terms as in the definition) but it must state 
the species It ms % descend te particulars. 1 Arch, Cr. Pr. & PI. 

291. the object of the Indictment is, first* to furnish the accused 
with such a description of the charge against him as will enable Mm 
to male hit defense* and avail himself of his conviction or acquittal 
for protection against a further prosecution for tho smne cause) and* 
second, to Infora the court of the facta alleged* so that it may 
decide whether they are sufficient In law to support a conviction* 
if one should be had. for this, facts are to be stated* not eoaelu- 
salens of 1ms alone. A crime Is made up of acts and Intent! and those 
must be set forth in the Indictment with reasonable particularity of 
time, piece* and clrcuastancee.* 1 

<«> 1>», .Burtoauftl ClieraAdg,.flaftmto-.s.Ml 

la..aa. Artlflae „to. gliayratttlu VlMoyi. thn^ndate af thU 

The question naturally present* Itself at this point) Whet is the reason 
for attempting to make assault cases out of solicitation or other sex eases) 

The answer is two-foldi In the first piece, the prosecutor would be unable to 
convict c defendant of solicitation because in cases of this type solicitation 
on the part of the defendcat seldom occurs. Actually, as in thlc case, the 
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solicitation was on the part of the police officer* Officer Foohett readily 
admitted that he solicited the petitioner, stating Cf.6) *1 asked him if he 
wanted to toko It.” Thera fore, a solicitation charge could not be sustained* 

It would appear that indicating a willingness to accept the officer's overt 
solicitation does not constitute a crime. And until Congress, in its wisdom, 
sees fit to make such aot a orimo, the prosecutor should not be permitted to 
"legislate" such action into the criminal category via the backdoor* 

In the second place, there Is an even stronger ulterior motive for the 
prosecutor adapting this procedure. In Kelly v- United StAt«. T 90 U.S. App* 
D.C. 125, 194 F*2d 150, this Court laid down certain rules for tho lower courts 
to follow concerning solicitation and similar cases, requiring certain corro¬ 
boration of the arresting officer's testimony* This the Government has been 
unable to do. Thereforo, by the artifice of charging a defendant with assault 
instead of solicitation the prosecutor hopes to succeed in this ciroultious 
manner of nullifying the rnande of this Court in the Kelly case. Judge Hood, 
in his very able and vigorous dissenting opinion in Dvioii v. Halted st^ m, 

D, C. Mhn App., 97 A,2d 135, 01 H.L*U* 1132, stated that "charging defendant 
with an assault was on attempt to evade the Kelly case where it was ruled that 
In a prosecution for an invitation to a perverted sexual aot there must be 
corroboration* H That the police and prosecutors ere successfully evading the 
mandate of this Court is amply shown by the fact that most defendants involved 
in situations such as this are new charged with assault and not the orime, if 
any, of whloh they might be guilty. 

However, there does not seem to be any logic in applying the mandate of this 
Court in the Jtellyccmse, supra, only to solicitation oases and not to assault 
cases when the facts and oiroumstances surrounding the charges are identical. 

An assault charge under these circumstances certainly is as serious as n soli¬ 
citation charge, carrying with it the irreparable deetrHOtion of reputations 
and vulnerability to blackmail. 


a 




*— - * ^ 
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It the polio# and presooutorc, with %hv fwquteseenco of tho lower cottrttf, 
ate permitted to flaunt the dear end unequivocal bio ml at© of this Court i* th« 
JKtU* Ottftt supra, it will be a prelude to further abuses which ©arniot help but 
undermine tba authority, prestige and function of tbls Court and result In ea 
infer it able eorroslou of orderly Judical process* 

XX 


IN THS ABSENCE OF VXOtKNKF, Of#: CANNOT M OOllTf OF ASSAGW* FOR BWffitT 

TOtXMIiX AWTflER, AX TIC LAXX£l f & LXi RUSii I WIT All ON OR CONSENT. 

njonUonod in osotiou X of this brief, in Bemisdid v. Uaitad Stnti>« T 

71 App* L\C,I11 # 10V, F*2d 292, I^vii, this Court bf.'lu that a tuta who took 


with the t*rou cf a /eueie. withoiiL her mt 


guilty Lf tceuuit, The Municipal Court of Appeal f> it i n u 
9^6 A.2d.l£5, extended this doctrine, bolding that n hah tfio t^f.cs imp roper 
llbartiuf with the per#on 0 / otiolhor wen, ulthmit hi# SJUUMMt , it BtUlty of 
assault* The court wud© ouo exception in the Py/jpg ©##** (footnote, p. 136)t 
"Unlono U»e won uo fondled woo himself o dovinlo end ro«pontlc<? favorably to 
the approach, .auah.muPUMa.IrfftUL: of m lot aoaati tkto oonsent and Mollify 

supplied) 

Yhfl courts below hove refused to recognise one salient, feature of the 
cosc ot bar* That is, when u ecu, whether police officer or private eltisea, 
invites mother wan to ectniit im aot of sodotay, be is olthur a deviate hi a* 
self or it attest*ting so closely to imitate the conduct of a deviate eo as 
to fool other deviates into believing that he is one of their kind* Infant 
een be Judged only by overt softs* It makes uo difference whether the police 
officer who mode the indecent iuvitutiou in the ease at bur it or is not e 
divintc biatolf. If iio is not one he is Imitating ewo. \h ooiwot thee 
sake on Iwtecont proposal to another requesting such person to touch him 
and then couplein that he was uuonulted because bin invitation was accepted. 

ifabtutoekt.Vn lialUd otatait 9tf a. 2d 2d/, oad ell the cases la pels! 
are in agreement that u case of assault oeu be made out only when the uiflati 
lag witness km mk BftBMUacU la dascusslag the oo$e, the eourt, 

by way of analogy, said; "let us auppooe that a wanton was oharglng a man with 
assault and la the esseatlals the evidtaee was similar to tbio* M 

_ 1—1 _ ** 
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\pplyi*q that isso re a toning to the present cose let us suppose o womn 
feed Hone downstairs to the lounge o t o theater. There oho observed a 
defendant ales# with two other sum, when tho defondant left to go upstairs 
she followed shortly thereafter. Then from the nesnsnlno balcony she sew tho 
defendant at the rear of the seats. She immediately walked to ths back stair- 
w«y whoro defendant could see her and where he would hove to pass if lie walked 
book to tho main floor. '4hen he did oodio to the stairway she was leaning 
agaiuit tho wall* with hor coat unbuttoned* waiting for him, E h allied her why 
she was not looking at the laovie and she replied that it was too noisy. Then 
the wonau made a lewd gesture calculated to arouse & sexual dealro in the de¬ 
fendant and* indicating her privates* asked defendant if ho wonted to fake 
it# lOfeudant replied that he did ood placed his hand upon her privates# By 
eny stretch of the wildest fantasy* could such a set of feats support s charge 
of assault? Or* on the other hoik!* let us assume under the foregoing 
oircutustenons defendant placed his baud on her privates simultaneous with or | 
Just before she invited him to do so. but she did not recoil or pretest* but 
woklng o letnJ gesture am? Indicating hor privates* she asked defendant if be 
wented to take it. Mterettpou he replied that he did. And to top it ell* have 
her seedily admit that She was not shocked* hurt* humiliated or enb&rrassed# 

It would stagger the iwegift&tlen* even in sopor-police states behind tho Iren 
curtain* to have such a set of foots ground k criminal charge of assault* 

Ut us go even further* and cujsuhc that tho tmtlt in this hypothetical esse 
wot riot u worufti) but q sixteen-yenr old girl. Aa_JLJ^iLt AJr.i>f,.l^ » there could 
he ho conviction of assault in such a case. 

Coiad there bo uuy &wic justification for procmlgating v retirement ©f 
ft tfiT higher degree of delicacy, decorum cuxf gentlecmUness to shield the 
sensitive soul of tt oneo-hordeHed policoma on tho Morals Squad who was out 
that night* as he was ovory night, for the express purpose of waking parser* 
sion and sodomy cxees* tiisu thore wuul<* bo for protecting a woman or young 
girl i To dVlovi thio conviction to stnnd (jottld establish Just such a prineiple# 

i 

> 

| 

i 





At tkie point it it olio Mill to conoidor the owmaotts m\ tragic uoa- 
ooqaonaos that m aeonoatloa of chit typo can Jwva upon the life o t tU> do- 
iO*laat 9 ao pointed oat in Halted 90 U.S. App. D.C. 1&>. 194 

F.dd oad io view oi tho oeaaool oi tho United States Coart of Appeal® in 
oaoh oaooit to vio* tho uncorroborated tootimoay oi tho oiileor in tlto proooat 
eaoo with tho groatoat oerntlay tad oautiow. Coaoiatoat with tho MU oooo 9 
oortalaly tho doahto or Mbigoltloo la tbo tootiiiony ohould ho rooolvod la 
favor o/ tho dofeaJeat. la tho pretent cooo Urn'* wai on Invitation. or gt 
looot content. on tho port oi the officer for appellant to couult tho o*4 ee** 
plained oi. 

Uvou 11 wo view all tho evidence in a light oo«t favorable to tho Dovorw- 
wont and m*% unfavorable to opponent 9 cnJ motiving otorytaing pooolblo la 
tho Covorauant'a iavor 9 there aro certain ItaaeopahU itautoo sontomiag tho 
uutttor oi consent no the port ot tlto officer and. o* pointed out la th e folly 
onto. foprot (at p. 130)s "rue Ineronpoble double are vo«- 3 C»«ble onof." Tbo 
haidoa m$ oa the Cevorotsont to prove beyond c reavoneele doubt that thoro woo 
a coaploto lochoof concent on the part nl the officer to oueUi* v conviction 
oi wsvuit* This it ioiiod to do. Net only woo there no proof beyond a 
roaeoaablo doubt hut thoro wag not ovo* one oolutUlo of evidence offered by 
the Gworwont on thin point* On the other hood the (tovor/vnontS own proto* 
outing tvHttcoo abundantly ootabllotied tho font that tiioro was comploto consent 
oa bio part to tho not to r which opponent l« charged with use milt. Thorofotp. 
the Goveriusout failed to ootubllsh even a nuked primw ftoio ooso and tho 
ialiuro of the trial to dtoHdes tho charge ?.:j roversililo error* 

IXX 


vmw admi^iohs on awoas. mm m of orrmrnvir w a police station* 

OF ns RAVINS KXfRRIKNCBD A SIMILAR ACT AT SOM OttPSCmSB TIM AmMVOZ 

during ms mtfoam, cannot as usno as cow/ranr, Evmcra of axs coiur or tar 

cnins wrra which hr is hhesrhily chasord 



It if eltaoatory that a ptrtoa cannot bo ooavlotod of a opooKlo orlao by 
ttidoaoo that ho hao ModtUd ether orlaeo. 

App. D.C. 336. 41 r.8d mi IhilhB i. ttUfod IS U.S. App. D.C. m 9 1ST 

¥.24 m. This coart la Tr Brll od Stahf > T5 (?. 8. App. D.C. S32 9 m 
¥.24 942. hold la aa laooft oaoo that prior otto b ot wo oa tho law part loo la 
adalooihlo to ohow a dlapooltloa to ewaitt tho oot ohorgtd,. This followM tbo 
dootrlao lath how osrllor If thla Coart la r—- ‘ 


lit 
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However, the Bunleipal Court of Appels in limaJU. MtSil,JSiJttJU* 97 
A.2d 135, stretched this dootrino to cover any typo of cot of a sexual nature 
who then* between the some parties or not. 

From that springboard the court below is now holding that nny statements, 
rumors or conversation of defendant, no matter how vague or sketchy, concerning 
ever having had any abnormal sexual experience of otty type in tit© dim nud dis¬ 
tant past, without regard to time, place or oiroumstonce and without regard to 
precisely of whot such abnormal experience consists, is ndaissiblo for the pur¬ 
pose of showing guilt on the port of the defendant to the act presently charged. 

The present evidence consisted of the arresting officer testifying that 
the appellant admitted, under questioning in the police station on the night of 
his arrest, that he was not homosexual but lie had engaged in some abnormal 
sexuol note on very rare occasions. Cl*. 3,16) It is to be borne in mind that 
appellant is a young man of twenty-two years of age who has been in this oountry 
for five years. Therefore, the alleged prior acts occurred during his infaney. 
If appellant had been convicted of any crime, even a felony, whether of a 
sexual nature or not. By admitting testimony so vogue about the past was 
admitted here to show that appellant oow&itted the crime presently charged, the 
court below stripped him of all his rights against self-incrimination and, in 
one fell swoop, changed the trial of such case from being one on the basis of 
whether or not a defendant committed the specific with which he is charged, to 
whether or not lie is the type person who might commit such on act. It he is 
found to be the type who might commit such an act then he can be oonvioted on 
that testimony, abandoning oil presumptions of Innocence iu favor of defendant. 

If we carry this theory to its logical conclusion, then why not, when a 
defendant is arrested on the charge of perjury, take him to the police station 
and get him to make some vogue statement concerning the foot that he might have 
told an untruth atstome tins during his childhood. Then have such statement 
Introduced to show that by nature the defendant is a liar and he could then be 
convicted on the theory that, being a liar, the present charge of perjury 
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against him must be corroot* If such procedure is ever permitted* then by 
comparison* the proceedings before the Star Chamber of London or the trials be* 
hind the iron curtian would become favorable criteria of adjective law* 

Yet that is precisely what is happening in the present case* There does 
not appear to be &np logical reason to have a different set of rules for trying 
criminal eases that may have a sexual tint than any other types* Xn the case 
at bar* the appellant is not oharged with any orlme* lie is charged with simple 
assault* This testimony concerned vaguely with his post is admitted on the 
theory that it could show that he la the type of individual who might conmitt 
such on aot because of his personal proclivities* Certainly* the character¬ 
istic of being a liar or on honest man is more pronounced and consistent a 
trait than* in a moment of weakness* subcumbing to the temptation to favorably 
consider an invitation to indulge in an abnormal sex act* If this testimony 
is to be permitted in the trial of crinas which have any sexual dint, it should 
be permitted in all criminal prosecutions involving moral terpitude* If 
criminal proceedings are to be reduced to sueh as this* it would be farf 
better to dispense with trials altogether* beeause such "trials" would amount 
to but a bellow mockery of justice* 

fumu UQH 

The Government felled to adduce even a scintilla of evidence of assault 
bur attempted to prove its ease by evidence purporting te show that appellant 
was of sueh a personal disposition that he might accept an invitation to 
commit • perverted sex act* Whatever aot there was that took place was at 
the express invitation and with the consent of the complainant* The Govern¬ 
ment then attempted to prove the present charge by showing that some unspeci¬ 
fied type of abnormal act had been experienced by the appellant in the past 
at unspecified times and places* For these reasons this case should be 
r em and ed with Instructions to dismiss* 
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